OF
PROSECUTING ATTORNEY

s



The following presentation provides general information

that is intended, but not guaranteed, to be correct and
up-to-date. The information is not presented as a
source of legal advice. You should not rely, for legal
advice, on statements or representations made by,
nnection with this presentahon If you
tend to rely in the
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Prosecuting Attorney

Clients

Commissione
Other elected and appointed officials, board

1.
.  How/why occur
. Conflict resolution

\A
I.  Tortious liability coverage determination
. Special proceeding coverage determination
. Bonds

V.

VI.



Constitutionally mandated. WA Const. Article XI, § 4.

Statutory duties. Revised Code of Washington (RCW) 36.27

e counties)




7 RCW outlines the general duties and authority of the

Appears for and represents the state and
and civil proceedings in which the state or the county may b

party.

0 Acts as general legal advisor to all county officers (elected and
appointed).

O Note: Inrendering advice, a lawyer may refer not only to law but to
other considerations such as moral, economic, social and political
factors, that may be relevant to the client's situation. RPC 2.1, “Advisor.”

0 Other statutory responsibilities, such as election administration
(including preparation of ballot titles for county measures under RCW
29A.36.071), and canvassing election returns.



Prosecutors have a law license and are required to abide by ethical
rules known as the Rules of Professional Conduct (RPC). These rules help
yuide prosecutors in the discharge of their duties. For example ...

Conflicts of Interest. RPC 1.7, 1.8.
Organization as Client. RPC 1.13.
Declining or Terminating Representation. RPC 1.16.
Advisor. RPC 2.1.

Trial Publicity. RPC 3.6.

Special Responsibilities of a Prosecutor. RPC 3.8.
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The prosecutor has a duty to represent the county. RCW 36.27.020(4).

n courts have reinforced this duty. See, e.g. Harter v. Kinqg
d 919 (1941).

0 “Alawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.” RPC
1.3, “Organization as Client.”



- The prosecuting attorney’s duty to the board of county commissioners
of other civil clients.

0 “Be legal adviser of the legislative autt , C
written opinion when required by the legislative authority or the
chairperson thereof touching any subject which the legislative
authority may be called or required to act upon relating to the
management of county affairs[]’” RCW 36.27.020 (1).

0 “Have the care of the county property and the management of the
county funds and business and in the nhame of the county prosecute
and defend all actions for and against the county, and such other
powers as are or may be conferred by law[]” RCW 36.32.120 (6).




The state legislature has restricted the ability of the board of
commissioners to contract with any other attorney to perform any of the

functions of the prosecuting attorney, and any contract must be
he presiding judge of the county superior court (RCW




The prosecuting attorney is the legal advisor and attorney for all county
d appointed officials.

O “Be legal adviser to all county . .. officers . .. in all matters relating
their official business, and when required draw up all instruments of an

official nature for the use of said officers[]” RCW 36.27.020 (2).

O Important to distinguish between the prosecutor's duty to represent versus
their duty to advise.

O Important to distinguish personal business and official business as acts need
to fall within scope of duties to trigger prosecutor’s advisory function.



Conflict is normal, especially when one considers the structure of county
government which is designed to operate according to a series of
checks and balances.

True conflicts of interest should be somewhat rare, because the
he attorney for the county (see, e.g. Ward v. Superior
App. 3rd. 23 (1 977) ), and thus our role
omatically




Prosecutors can resolve conflicts in different ways:

O Build ¢ :
separate counsel.

0 Confer a special deputy prosecuting attorney appointme

0 Recommend mediation. (Note that mediation is required by statute
as a precondition to litigation between county elected officials,
including judges, under RCW 36.46.)



A claim for damage is required to be filed with the county 60 days
before a lawsvit claiming damages may be filed. RCW 4.96.010. Notifies
the county of the allegation(s).

eceipt of the claim, or upon the filing of a lawsuit, a
2 regarding whether the acts or omissions
od faith purported to be,



discretion in deC|d|ng how to

O Prosecuting attorney has no duty to defend suits brought against
individual county officers. See, e.g. Bates v. School District 10, 45 Wash.
498, 88 P. 944 (1907) (duty to adyvise is not a duty to defend).

O Prosecuting attorney has no duty to bring lawsuits for other officers. See
Hoppe v. King County, 95 Wn.2d 332, 622 P.2d 845 (1980). Instead,
decision is discretionary with prosecutor. Fisher v. Clem, 25 Wn. App.
303, 607 P.2d 326 (1980); Rev'd on other grounds (Brouillet vs.

Cowles), 114 Wn.2d 788(1990).

O Language in Hoppe v. King Co. and Fisher v. Clem leaves unclear
whether a board of commissioners can require a prosecutor to bring a
nonfrivolous lawsuit.



Discretionary considerations include, but are not limited to:
0 Sufficient nexus to ©

“Gift of Public Funds Doctrine”

Ethical rules

Precedent

Availability of in-house legal expertise

Resource toll
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Policy implications



The requirement that elected county officials post a bond is statutorily
required. RCW 36.16.050.

The amount of the bond that is required depends on the office to which
you are elected and the population of your county. RCW 36.16.050.

~ddi 'nCII bondS (e-g'




The official bonds of all county . . . officers . . . shall be approved by the
board of county commissioners, if in session, and if not in session, by the

chair of such board, and filed and recorded in the office of the county
clerk of their respective counties: PROVIDED, That the bond of the county
clerk shall be recorded in the office of the county auditor and filed in the
office of the county treasurer. RCW 42.08.100.

oond can create a



A county officer is stopped driving their personally owned vehicle and
issued a ticket for speeding while on their way to a Seahawks game on a
weekend. They decide to challenge the ticket in court. Can the
prosecutor advise or represent them?

A county officer is stopped and arrested on suspicion of driving under
e while driving a county owned vehicle on the way to a
an the prosecutor advise or represent




representation. ;
elected official? What about the board ¢



Washington Association of County Officials: hittp://countyofficials.org

Washington State Association of Counties: https://www.wsac.org/

- National Association of Counties: hitps://www.naco.org/



http://countyofficials.org/
https://www.wsac.org/
https://www.naco.org/
https://mrsc.org/Home.aspx
https://www.atg.wa.gov/AGOopinions/opinion
https://www.courts.wa.gov/

RCW 36.27.020
Duties.
The prosecuting attorney shall:

(1) Be legal adviser of the legislative authority, giving it his or her written opinion when required by the legislative authority or the
chair er??n thereof touching any subject which the legislative authority may be called or required to act upon relating to the management of
county affairs;

(2) Be legal adviser to all county and precinct officers and school directors in all matters relating to their official business, and when
required draw up all instruments of an official nature for the use of said officers;

(3) Appear for and represent the state, county, and all school districts subject to the supervisory control and direction of the attorney
general in all criminal and civil proceedings in which the state or the county or any school district in the county may be a party;

(4) Prosecute all criminal and civil actions in which the state or the county may be agarty, defend all suits brought against the state or
the county, and prosecute actions upon forfeited recognizances and bonds and actions for the recovery of debts, fines, penalties, and forfeitures

accruing to the state or the county;

(5) Attend and appear before and give advice to the grand jury when cases are presented to it for consideration and draw all indictments
when required by the grand jury;

(6) Institute and prosecute proceedings before magistrates for the arrest of persons charged with or reasonably suspected of felonies
when the prosecuting attorney has information that any such offense has been committed and the prosecuting attorney shall for that purpose
d when required by them if the prosecuting attorney is not then in attendance upon the superior court;

ills in criminal cases and take care that no useless witness fees are taxed as part of the costs and that the
or greater fees than the fees allowed by law;

f which the prosecuting attorney was not present, before they
x the same and the prosecuting attorney



http://app.leg.wa.gov/RCW/default.aspx?cite=36.27.020
http://app.leg.wa.gov/RCW/default.aspx?cite=43.43.545

RCW 36.27.030
Disability of prosecuting attorney.

When from illness or other cause the prosecuting attorney is temporarily
unable to perform his or her duties, the court or judge may appoint some
gyalifigd person to discharge the duties of such officer in court until the

isability is removed.

When any prosecuting attorney fails, from sickness or other cause, to
attend a session of the superior court of his or her county, or is unable to
perform his or her duties at such session, the court or judge may appoint
some qualified person to discharge the duties of such session, and the
appointee shall receive a compensation to be fixed by the court, to be
deducted from the stated salary of the prosecuting attorney, not exceeding,
however, one-fourth of the quarterly salary of the prosecuting attorney:
PROVIDED, That in counties wherein there is no person qualified for the
position of prosecuting attorney, or wherein no qualified person will consent
to perform the duties of that office, the judge of the superior court shall
appoint some suitable person, a duly admitted and practicing attorney-at-
law and resident of the state to perform the duties of prosecuting attorney
for such county, and he or she shall receive such reasonable compensation
for his or her services as shall be fixed and ordered by the court, to be paid by
the county for which the services are performed.


http://app.leg.wa.gov/RCW/default.aspx?cite=36.27.030

RCW 36.16.050
Official bonds.

Every county official before he or she enters upon the duties of his or her office shall furnish a bond conditioned that he or she will faithfully perform the duties of his or her
office and account for and pay over all monelp{ which may come into his or her hands by virtue of his or her office, and that he or she, or his or her executors or administrators, will deliver
to his or her successor safe and undefaced all books, records, papers, seals, equipment, and furniture belonging to his or her office. Bonds of elective county officers shall be as follows:

(1) Assessor: Amount to be fixed and sureties to be approved by proper county legislative authority;

(2) Auditor: Amount to be fixed at not less than ten thousand dollars and sureties to be approved by the proper county legislative authority;

(3) Clerk: Amount to be fixed in a penal sum not less than double the amount of money liable to come into his or her hands and sureties to be approved by the judge or a
majority of the judges presiding over the court of which he or she is clerk: PROVIDED, That the maximum bond fixed for the clerk shall not exceed in amount that required for the treasurer
in the same county;

(4) Coroner: Amount to be fixed at not less than five thousand dollars with sureties to be approved by the proper county legislative authority;

(5) Members of the proper county legislative authority: Sureties to be approved by the county clerk and the amounts to be:

(a) In each county with a population of one hundred twenty-five thousand or more, twenty-five thousand dollars;

(b) In each county with a population of from seventy thousand to less than one hundred twenty-five thousand, twenty-two thousand five hundred dollars;

(c) In each county with a population of from forty thousand to less than seventy thousand, twenty thousand dollars;

(d) In each county with a population of from eighteen thousand to less than forty thousand, fifteen thousand dollars;

(e) In each county with a population of from twelve thousand to less than eighteen thousand, ten thousand dollars;

tion of from eight thousand to less than twelve thousand, seven thousand five hundred dollars;

roper county legislative authority;

han fifty thousand dollars; surety to be a



http://app.leg.wa.gov/RCW/default.aspx?cite=36.16.050

